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Imagine, for a moment, that a foreign nation has dispatched a band of terrorists to the United States. The intruders silently move across the landscape depositing toxic chemicals at a thousand sites around the country. Some of the toxic compounds quickly enter the rivers and underground reservoirs that supply America with drinking water. Other chemicals contaminate our neighborhoods and backyards where our children play. Still others sit like time bombs, destined to contaminate our water supplies after months, years, or even decades. The toxic chemicals carried by these enemies are the products of the most sophisticated laboratories on Earth. They cause birth defects, liver disease, and cancer. Their effects may be felt for generations.

Unquestionably, if this imagined threat were real, we would turn to the Pentagon to combat this threat to our national security. After all, the Pentagon’s job is to defend the nation against outside enemies.

But what do we do when the threat comes, not from abroad, but from the Department of Defense (DOD) itself?

I wrote these words more than a dozen years ago, as the U.S. military prepared for the First Persian Gulf War. They remain just as pertinent today. Perchlorate from solid rocket fuel, flares, “smokes,” and spotting charges not only contaminates our waterways and aquifers, but it also transforms into acid rain and depletes the ozone layer. In any case, protecting the public from perchlorate and its byproducts would be difficult, simply because of the magnitude of the challenge. But it’s doubly difficult because such efforts must also overcome resistance from the Department of Defense and its contractors. In the case of perchlorate, the largest polluter—indeed, one of the world’s largest polluters—is potentially in a position to undermine science-based efforts to protect the public from a serious, growing threat to our health.

The Defense Department is concerned about the growing demand for perchlorate investigation and cleanup for two reasons. First, it could divert money from the national defense mission. Pentagon officials estimate that its total bill for cleaning up perchlorate in water and soil will run into the billions of dollars, particularly if aerospace companies continue to pass on their remediation costs to the military.

Second, it is worried that environmental concerns will restrict the continuing use of perchlorate-based fuels and ordnance. An internal Defense Department memo states, “There is no known safe or effective substitute for perchlorate in national defense uses.”

The Defense Department’s reluctance to support an aggressive response to perchlorate pollution carries a great deal of weight. As the federal agency with the largest “discretionary” budget, the Department has significant resources to devote to this issue. Beyond its size, in this period of heightened national security  concern, it counts on a high level of political support, not only in the nation’s capital, but across the country. And third, as a federal Department, it can sometimes inject itself into federal deliberations on perchlorate cleanup standards before those discussions become public.

The Defense Department and industry’s defensive approach to perchlorate manifests itself today in a full court challenge to federal and state scientific studies. In October, 2001, Deputy Under Secretary of Defense (Installations and Environment) Raymond F. DuBois, Jr.  wrote to EPA, “We are concerned that recent independent actions by EPA Regions I and IX, as well as proposed action by California, will result in a perchlorate cleanup standard being established that is not supported by sound science.”
 

When the Department encounters health assessment studies that would, if translated into enforceable health standards, drive up its response costs, it has the power and resources to challenge the results. Today it argues, 

DOD does not support all the conclusions stated in the EPA’s 16 Jan 2002 draft risk assessment. DOD’s position is that the study’s process generated a decision on perchlorate levels unsupported by available studies and overestimates risk.

Environmental public interest groups arguing for strict health standards based upon independent science do not have the resources to counter every Defense move to weaken them.

The Defense Department, its contractors, and their political supporters are currently attempting to influence the scientific review process at both the state and federal levels. In February, 2002, Sen. James Inhofe (R-Oklahoma), “placed a hold on the Bush administration’s nominee to head EPA’s Office of Research & Development (ORD) to pressure the agency to grant the Defense Department’s request for a longer comment period on a contentious risk assessment the agency is conducting on perchlorate.”
 More significant, on January 9, 2003, he wrote U.S. EPA questioning EPA’s health risk assessment process. The Wall Street Journal reported, “The same criticisms have been raised repeatedly in recent months by Pentagon and defense-industry consultants, but aides to Sen. Inhofe said outsiders didn’t help write the senator’s detailed letter to the EPA.”
 I find it hard to believe, after reading the letter and talking to Pentagon insiders, that Defense Department lawyers played no role in the Inhofe correspondence. Furthermore, in November 2002, ruling on litigation brought by perchlorate polluters Kerr-McGee and Lockheed Martin, a Los Angeles Superior Court Judge ordered the state of California to conduct a second peer review of its draft Public Health Goal for perchlorate and in an unprecedented move, it ordered the state to consider nominations from the companies for scientists to conduct that second peer review.

While the military and its contractors are challenging proposed new health goals and delaying the promulgation of standards, the Defense Department continues to argue that it has limited responsibility to investigate and remediate perchlorate water contamination. The Defense Department’s new Perchlorate Assessment Policy, formally signed on November 21, 2002 by John Paul Woodley, Jr., Assistant Deputy Under Secretary of Defense (Environment), limits perchlorate sampling to locations where “there is a reasonable basis to suspect … a pathway where [perchlorate] could threaten public health.”
 It thus ignores statutory requirements, in states such as California, to protect groundwater resources even in the absence of current beneficial use. Furthermore, even where sampling is conducted, the Defense Department policy appears to recognize no legal obligation to remediate perchlorate contamination, because there is no legally promulgated health standard.

Finally, the Defense Department is proposing legislation, as part of its Readiness and Range Preservation Initiative, which would make it difficult, if not impossible to address perchlorate contamination on operational military ranges. In language expected to be sent to Congress soon, the Pentagon proposes to exclude perchlorate and other explosive constituents on operational ranges from the definition of “solid waste”—and thus “hazardous waste.” If enacted, this proposal would prevent U.S. EPA and state environmental regulators from using the nation’s hazardous waste laws to protect the public from perchlorate and other energetic contaminants, until the contamination migrates or is moved off-range. Moreover, by removing the legal requirement for cleanup, it would make it more difficult for the armed services to fund both investigation and remediation on both active ranges and “inactive” ranges that have been set aside for future training or testing use. Some legal experts believe the proposed language would make it difficult to address contamination at former ranges, as well.

Polluters have a right to due process. They should be encouraged to conduct studies, and they should not be excluded from commenting on rules that affect their operations and their financial and legal obligations. But something is drastically undemocratic when polluters are allowed to dominate the process of setting scientific health standards and requirements for sampling and cleanup. In the case of perchlorate, the U.S. Department of Defense—one of the most powerful institutions in the world—should not be allowed to hijack efforts to protect public health and the environment.

It is imperative first to recognize what the Defense Department is trying to do. Second, its self-serving ploys should be rejected. And third, the agencies and non-governmental organizations whose mission it is to protect public health and the environment must receive the resources to develop and implement standards and procedures independent of the institutions responsible for the perchlorate contamination crisis in the first place.
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