GOVERNOR’S PROGRAM BILL

PROGRAM BILL # 35

MEMORANDUM

2007

AN ACT to amend the tax law and the environmental conservation
law, in relation to the brownfield cleanup program and the
brownfield tax credits provided with respect to such
program

» 'Pugg' ose:

, The bill amends the Tax Law to: (1) change the manner in which the Brownfield Cleanup
Program redevelopmient tax credit is calculated for certain taxpayers, for the purposes of
providing additional incentives for more effective site remediations and remediations by
volunteers; (2) clarify certain remediation costs that are subject to the tax credit; (3) limit the
transferability of certificates of completion; and (4) require the Tax Department to produce an
annual report which discloses information about brownfields-related tax credits claimed under
_ the Tax Law. The bill also amends the Environmental Conservation Law (ECL) to require
applicants to disclose certain project-related information at various stages of the brownfield
application and remediation process.

Summary of Provisions:

Section 1 of the bill amends Tax Law §21 to_chaﬁge the manner in which the brownfield
redevelopment tax credit is calculated for certain taxpayers. - Taxpayers who receive approval of

" - aremedial work plan from the Commissioner of Environmental Conservation pursuant to ECL §

27-1411 on or after July 1, 2007, or who receive a certificate of completion pursuant to ECL §
27-1419(5) (i.e., the transfer of a certificate of completion upon the transfer or sale of a
brownfield site) on or after July 1, 2007 (“New Applicants™), calculate the tax credit pursuant to
the new methodology created by the bill. Taxpayers who receive remedial work plan approval
before July 1, 2007, or are eligible for the brownfield tax credits upon transfer to the taxpayer of
a certificate of completion before July 1, 2007 (“Grandfathered Applicants™), will continue fo
calculate the tax credit in substantially the same manner specified by existing law.

Section 1 of the bill also amends Tax Law § 21 to distinguish between applicants who are
partlmpant > and those who are “volunteers,” and provides for greater financial incentives to
volunteers." The bill also provides for greater incentives, relating to the tangible property tax
credit, for cleanups that are performed subject to Track 1 of four defined levels of cleanup

1 A volunteer is an applicant that is not liable for disposal of hazardous waste or discharge of petroleum at the site,
or whose liability arises solely from site ownership acquired after the discharge of hazardous waste or petroleum. A
participant is an applicant that was the ownér or operator of the site at the time of disposal of hazardous waste or
discharge of petroleum, or that is otherwise responsible for the contammatmn




“tracks.”

The bill provides for a tangible property tax credit component to volunteers and
participants for properties remediated as follows:

e Track 1 is limited to 100% of the sum of the site preparation credit component and the
on-site groundwater remediation credit component or $5 million, whichever is less.

e T fac;k 2 is limited to 50% of the sum of the site preparation credit component and the on- |
site groundwater remediation credit component or $5 million, whichever is less.

e Track 3 is limited to 25% of the sum of the site preparation credit compbneht and the on-
site groundwater remediation credit component or $5 million, whichever is less.

e - Track 4 taxpayers are not entitled to any tangible property credit component.

In addition, section 1 of the bill provides that, for New Applicants, site preparation costs
include only those costs relating to qualification for a certificate of completion that are paid or
incurred in connection with activities specified in a work plan approved by the Department of
Environmental Conservation (DEC). For Grandfathered Applicants, site preparation costs
include costs paid or incurred in connection with preparing a site for the erection of a building or
a component of a building or otherwise establishing a site to be usable for industrial use,
commercial development generally, commercial development of residential housing, or ‘
recreational or conservation purposes. Site preparation costs do not include the cost of acquiring
the site. : ‘

. Finally, section 1 of the bill amends Tax Law § 21(b)(5) to restrict, to one time only, the
transfer of the certificate of completion for purposes of claiming the tangible property tax credit.

Section 2 of the bill requires the Tax Department to produce an annual report which
discloses information about tax credits ¢claimed under Tax Law §§ 21-23 during the preceding
year, including the identity of taxpayers claiming credits, the amounts of credits earned, tax
liability before and after application of the credits, and certain project information.

Sections 3 through 6 of the bill amend the ECL to require applicants to disclose project

2 Track 1 provides for the most aggressive cleanup, allowing the site to be used for any purpose without restrictions
(an “unrestricted cleanup™). Track 2 provides for cleanups based upon generic soil remediation objectives in a table
that may be used for particular uses (e.g., residential, restricted residential, commercial, and industrial use). The
cleanup levels vary depending on the use of the site within this track. Track 3 provides for a means of modifying the
Track 2 table values when site-specific information indicates that values other than the table values would be more
appropriate and still be protective. Track 4 allows an applicant to conduct a traditional evaluation to develop site-
specific remedial action objectives.
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related information to DEC at various stages of the remediation process, including: (1) costs
incutred that may qualify for tax credits; (2) estimated future costs; (3) eligible real property
taxes projected to be imposed upon the brownfield site; (4) estimated remediated brownfield
credit for real property taxes which can be claimed; (5) estimated credits for the site preparation
component of a brownfield redevelopment tax credit, the tangible property component of the”
brownfield redevelopment tax credit, the on-site groundwater component of the brownfield
redevelopment credit, and/or the environmental remediation insurance credit that may be claimed
in each year following issuance of the certificate of completion; and (6) any other information '
DEC deems necessary and appropriate. : '

Section 7 of the bill contains a severability clause.

Section 8 sets forth the bill’s effective date.

Existing Law:

The Brownfield Cleanup Program was created by Chapter 1 of the Laws of 2003, and is
codified in Title 14 of Article 27 of the ECL. The Program is intended to encourage private- -
sector remediation of contaminated property and redevelopment of that property.- The State
provides tax credits and other incentives to encourage remediation and redevelopment.

Statement in Support:

The bill remedies several shortcomings in the Brownfield Cleanup Program in order to

' facilitate remediations to higher clean-up standards, encourage the clean-up of more
contaminated sites, ensure that taxpayer dollars are utilized more efficiently, and provide more
information that will allow for better evaluations of the effectiveness of the program.’

1. Encouraging Remediation to Higher Standards

First, the current program does not sufficiently encourage applicants to remediate sites to
the highest cleanup standards. The Brownfields law provides for a multi-track approach to the
remediation of soil contamination, with four cleanup “tracks.” Track 1 provides for the most
aggressive cleanup, allowing the site to be used for any purpose withouit restrictions (an
“unrestricted cleanup™). Track 2 provides for cleanups based upon generic soil remediation
objectives in a table that may be used for particular uses (e.g., residential, restricted residential,

- commercial, and industrial use). Track 3 provides for a means of modifying the Track 2 table
values when site-specific information indicates that values other than the table values would be

. more appropriate and still be protective. Track 4 allows an applicant to conduct a traditional

evaluation to develop site-specific remedial action objectives. The current law does not provide

sufficient incentives for developers to perform cleanups to the Track 1 or Track 2 standards.

The bill addresses this problem by providing substantially greatef financial incentives to
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encourage clean—ups to higher standards by prov1d1ng that the amount of the tangible property
credit component would range from 0% for Track 4 cleanups to 100% for Track 1 cleanups. In
addition, the bill provides that a permanent cleanup of a contaminated site, including the
restoration of groundwater to its classified use, is to be preferred over a remedial program that
‘does not do so. Moreover, this bill encourages rehance upon the generic soil cleanup objectives
contained in DEC regulations. -

2. Rewarding Remediation

Second, under current law, the amount of the tangible property tax credit component is
not correlated to remediation costs, and instead is correlated to the cost of the overall project.

. Thus, an applicant who spends relatively little on remediation, but incurs significant -
redevelopment costs, is eligible to claim a significant tangible property tax credit component.
This can result in substantial windfalls for some developers, particularly in market areas where -
significant financial incentives are not needed to encourage remediation due to the value of real
estate or the shortage of “green” parcels for redevelopment. In such cases, the State may receive
very little “environmental value” in exchange for lucrative tax credits. Conversely, the current
law has had only limited success in encouraging remediation of contaminated sites in areas of the
State where the value of redevelopment does not provide sufficient returns to offset the costs of
remediation. :

The bill remedies these problems by tying the amount of costs spent on remediation to the -
amount of the tangible property tax credit component. As noted above, the tangible property
credit component is limited based in part on a percentage (ranging from 100% down to 25%) of
the sum of the two remediation credit components (site preparation and groundwater clean up).
As the costs for development typically exceed cleanup costs by significant amounts, the primary
~ goal of the program — to cleanup contaminated sites that blight the State and are unsuvitable for
development — would be the major focus of the tax incentives, with tax incentives still available
for development.. This approach will also provide greater financial incentive for smaller projects
than exists under current law.

3. Improving Transparency

‘ Finally, the Program has been criticized for a lack of transparency, and it has been

" contended that the DEC lacks the authority to require disclosure of financial information which
will form the basis of claimed credits. This inhibits the State and others from accurately
projecting the costs of the credits and, more importantly, evaluating the success of the Program.

The bill requires the Department of Taxation & Finance to prepare a report relating to the
credits provided for in sections 21-23 of the Tax Law. The report will disclose: the name of the
taxpayer allowed a credit, the amount of each credit earned by each taxpayer, the taxpayer’s tax
liability before and after the application of the credits, and information identifying the site/project

- to which the certificate of completion and credit relates. If the taxpayer is a member of a limited
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liability corporation, a partner in a partnership or a shareholder in a subchapter S corporation, the
report will contain the name of the entity and the amount of credit earned by each entity. In
addition, the bill requires disclosure of similar information to DEC by an applicant in the course
of the application and remediation process. (These disclosures will not apply to ‘Grandfathered
Applicants.) This information will enable the State to evaluate the effectiveness of the-
Brownfields Cleanup Program, and the Program’s tax credit incentive system, and will facilitate
fiscal planning. : :

l_iy_giéet Implications:

Information relating to the most advanced brownfield applications indicates that costs to -
the State from these applications will significantly exceed what was originally anticipated. These
projects alone could cost the State hundreds of millions of dollars in refundable tax credits over
the next few years. In addition, the large number of applicants that have not yet received
~ approval of a remedial work plan could add to significantly to that cost. The bill restructures the

" BCP program to make the program more cost effective and tie tangible property tax credits to the
- amount of money invested in remediation, and establishes a cap on the brownfield
redevelopment tax credit. ‘

~ Effective Date:

This bill takes effect immediately. However, the amendment made by section 1 to Tax

~ Law § 21(b)(5) regarding the transferability of certificates of completion will apply for taxable
years beginning on or after January 1, 2007 for transfers of certificates of completion made on or
after July 1, 2007. ‘ ‘
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STATE OF NEW YORK FOR IMMEDIATE RELEASE:
EXECUTIVE CHAMBER June 5, 2007
.ELIOT SPITZER, GOVERNOR

CONTACT: Christine Anderson
canderson@chamber.state.ny.us

' 212.681.4640
518.474.8418

- BROWNSFIELDS BILL KEY TO ECONOMIC REVITALIZATION
Goal is to Focus Tax Dollars on Brownfields Clean-up

Governor Eliot Spitzer today proposed legislation that would restructure and improve the state’s brownfields
program. If adopted by the State Legislature, it would redirect state tax dollars to provide real incentives for
cleanups of brownfields development sites in order to create “shovel ready” land across the state for
development purposes. ' '

Brownfields sites are ones that cannot be developed because of toxic contamination. The contamination is
typically not severe enough to warrant a more robust clean up under the Superfund law, but poses health and
environmental risks if development occurs without some remediation.

The Brownfields proposal would:

e Change the existing brownfields tax credit structure to cover the full cost of brownfields remediation
while providing additional incentives to encourage development of newly remediated sites. Current law
provides tax credits for the construction of buildings on cleaned-up sites and other costs unrelated to
clean up; : C :

e Revise tax credits to encourage parties to undertake more rigorous clean-up efforts that adhere to higher
standards; e

e Require that participating parties responsible for contributing to pollution at a site pay a greater

_ percentage of clean-up costs; and

e Expand reporting requirements by the recipients of the tax credits to provide the state with more

accurate data on a more frequent basis.

In 2003, a new brownfields law was adopted by the State Legislature. An analysis of the first 25 projects
certified and approved under the program indicates that only a small fraction of the tax credits granted were
related to remediation costs. Current law provides that a percentage of the total development costs beyond

~ remediation be paid to parties for development of brownfields sites and thus the existing cost of the program has
significantly exceeded original projections. ‘

“An effective brownfields program is essential to rebuilding blighted areas and revitalizing Upstate cities,” said
Governor Spitzer. “This proposal will revitalize a lagging state program by increasing the amount of funds
available for site remediation and re-development. The current law contains no protections to ensure that the
funds directed toward economic development are wisely used or bear any relationship to the number of jobs
created leaving the state with an open-ended liability while failing to achieve the law’s intent of cleaning up
contaminated sites.” - ' o

Commissioner of the Department of Environmental Conservation Pete Grannis said: “This bill offers a powerful
solution to the obstacles in the way of brownfields redevelopment.” “By offering dollar for dollar credits for
100 percent of the cleanup costs, this legislation would spur significant redevelopment of contaminated sites and
protect the environment and public health. Combined with its important fiscal caps to protect against financial
windfalls, and enhanced tax credits for more aggressive cleanups, this balanced legislation is a blueprint for
cleaning up brownfields.” :



Executive Director of the New York State Conference of Mayors, Peter A. Baynes said: “There is clear

consensus that previous attempts at creating a thriving brownfields program in New York have not achieved

their intended goal. NYCOM is confident, however, that the brownfields reforms proposed by Govemor Spitzer

to the current brownfields clean-up and redevelopment law will be a key step in jump starting this critically

important -- but largely underutilized -- program. The amendments will help this economic and environmental

program reach its full potential, while spurring revitalization in upstate and urban areas plagued with eroding tax
bases and declining population.” '

Parties that have remediation plans approved by the Department of Environmental Conservation and actual
remediation underway will be governed by the existing tax credit structure.
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Act on brownfields

First published: Tuesday, May 29, 2007

New York's landmark 2003 brownfield law is flawed and needs fixing. It also happens to be a
textbook example of what can go wrong when negotiations are held in the middle of the night,
rather than in public, as Governor Spitzer now insists, as he and legislative leaders try to reach
agreement on pending issues.

© The law was rushed through during one of the Legislature's infamous marathon sessions, albeit
" with the best of intentions. Lawmakers had hoped to spur development of contaminated sites,
mostly in urban areas and upstate, by offering developers generous tax incentives to build there.

But it didn't take long before the flaws were exposed. Tax credits of up to 22 percent were pegged
not only to a developer's cost of cleaning up a contaminated site, but also to the cost of
construction itself. That meant big developers in Manhattan could save millions of dollars even if
their cleanup costs were relatively modest. A case in point: The firm behind the New York Times
Tower in midtown Manhattan applied for $170 million in tax credits for the $850 million project,
even though cleanup costs were less than $1 million.

When the loophole was exposed, embarrassed state officials moved to rewrite the rules and
disqualify the Times project. But they also tightened rules to a point that discouraged smaller
development projects that could have large community benefits, such as affordable housing. And
the overall goal of the credit program, to clean up thousands of contaminated sites statewide,
remains elusive. So far, only 25 projects have been approved, with another 148 applications
under review.

All this could change for the better, however, if Governor Spitzer and legislative leaders add
brownfield reform to their priority list for the end of this year's regular session. As it happens,
there is a blueprint for just such reform in a new report by the New Partnership for Community
Revitalization, a not-for-profit organization of banks, community groups, builders and
environmentalists. The group wisely suggests that the tax credit program be targeted at areas
plagued with poverty, crime or dwindling population. Just as important, the report recommends
separate tax credits for clean-ups and redevelopment.

Many brownfield sites are in urban areas that, sadly, fit the group's criteria all too well, which is
why most lenders today will not finance any redevelopment there. But a tax credit program
properly targeted to areas most in need of revitalization could lure the financing needed to get
things done. First, though, Mr. Spitzer, Senate Majority Leader Joseph Bruno and Assembly
Speaker Sheldon Silver must act -- and soon.

Albany Times Union
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Tax. brownfield cleanp tax ¢
AN ACT ‘

to amend the tax law and . the envi-
ronmental conservation - law, in
relation to the brownfield cleanup
program and the brownfield tax cred-’
its provided with respect to such
program ' ' ’

The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:

IN SENATE

B . i a ai

The senators whose names are circled below wish to joln me in the sponsorship
of this proposal .
520 Adams 522 Golden 539 Laxkin 211 Fadavan 514 Smith

555 Alesi 533 Gonzalez . &01 LavValle 621 Parker ' 558 Stachowski
542 Bonacic 547 Griffo 540 Leibell 630 perkins 516 Stavisky
846 Breslin 506 Hannon 852 Libous 861 Rath 535 Stawart-
843 Bruno 536 Hasaell- 845 Little 856 Robach . Couging
625 Connoxr Thompson 515 Maltese 513 Sabini 560 Thompson
550 PePrancisco 510 Huntley 805 Marcellino 841 EBaland s03 Trunzo
832 Diaz 507 Johnsen, C. 562 Maziarz ) 819 Sampron 5849 Valesky .
817 Dilan 804 son, 0. 838 vy 523 Savino - 559 Volker
529 Duane $34 Kletn = 838 Morahan 531 Schnelderman 553 Winner
844 Faxrley 526 Rrusger BS54 Nozzolio ' B82B 'Serrano 848 Wright
502 Flanagan 627 XKruger 812 Cnorato 851 Seward 857 Youny
s08 Puachillo 524 Lanza 37 Oppenheimer 809 Skalos
IN ASSEMBLY .

A y PR

The Menbers of the Assgembly whose pames are circled balow 'vlsh to join me in the

milti-sponsorship of thia proposal:

a049 Advbate anl10 Conte al39 Hawley- a112 314 a056 i
an0l Alessi ad32 Cook al48 Hayes ~ a01g ih  at67 3 3
2023 Alfano 2107 Crouch auas'neastie ’ al04 McRneny 2012 Saladino
apB4 Arroyo 2063 Cusick 2028 Hevesi a017 McRewitt  nll3 Sayward
2119 Aubsrrine 2045 cymb:quir.z 2048 Hikind aild2 Miller 0029 Bcarborough
ab3s Aubry © »13B DelNemte 8018 Hocper ad52 Millman avls Schimei
2136 Bacslles nli6 Desrito aldd Royt a103 Molinaxo 'aldﬂ schimminger
a089 Ball a0B6 Dinz, I, all60 Hyexr-Spencer al32 Horei:le 2145 Schroeder
al24 Barclay 8085 Diaz, R. a042 Jacabs a037 Nalan w122 Scozzafava
801§ Barra 8081 Dinowltz a095 Jaffaa alzB Oaks 2038 Bemineric
a0B2 Benedetto 2114 Duprey a057 Jeffries  a06% O'Donnell a064 Silver
2079 Bexjamin 2003 Badingten  al31 John 2137 O'Mara 2093 Spana
a073 Bing a004 Englebright at74 gh a051 Ortiz alzl Stizpe
a055 Boyland a130 Brrigo a100 Kizwan 2150 Paxment 2011 Sweenoy
2008 Boyle a072 Bspaillat =al2% Xolb adB8 Panlin 2110 Tedisco
2089 Brodley a071 Parrell 2135 Roon | a14l Pecples 8002 Thiele
a044 Brexmanp ap0s Flelds . a034 Lafayette a03.9 Peralta a061 Titone
2052 Brodsky 2123 Pinch | 8025 Lancman 8058 Perry @031 Titun
ad4s Prook . .._., ad07 Fitep ick 8091 L 2023 rheffey 2062 Tobacco
'a147 mling aldl Y8 2013 Lavi 2068 Powell 5105. Tonko ’
2117 Butler 2090 calet 4050 Lentol 2087 Pretiow  n0S¢ Towns
2101 Candil al33 Gantt al2s Lifton 2146 Quion 2115 Townsend
8096 Calhoun ab36 Gianmris. #l127 lopex, P. aOS'} Rabbite abdls walkex
ap43 Camarza . 2149 Glglio 8053 lopex, V. . a009 Raia - a0d1 Heins;:ein
2106 Capestraxri  a0d66 Glick 2126 Lupardo 2006 Rmmos nu20 Weisenberg
026 Carrozza.  a04D Gordsn, P, alll Magee 134 Reilich  a024 Weprin
2119 Chrt " at08 . T. 8120 Magnsrelli alos Reilly 2070 Wright
‘a033 Clazk 2075 Gottfried w053 Mafsel . a078 Rivera, J. ab2z 'chng
1142 Cole . ‘8077 Greene al3o Harkey abg0 Rivera, N. adS4 Zebrowski, X
8047 Coltom 5098' an27 Y a076 Rivers, P, 8065 N

1) gingle House BAL @ 4 ond p P v in either or.both
houses). Toi-BiXl (X aced rdmv'l. 1y in both houses and printed as cme
bill, ana ¥ sign the ~uame copy of the bill).

2) Circle mmes of co-sp a5 retwrn to 4 Son clerk with 2 cigned

copies of bill and 4 copies of memorandum in support (single house); or 4 signed
copies of dill and 8§ coples of memorandum in support (uni-Ldlld) .
TEDC 05/62/07
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Section 1. Subdivisions (a) and (b).of seqtion 21:0f thg.tgx law,.és
amended by section 1 of part H of chapter 577 of the laws of 2004, para—.
graph 3 of subdivision (b) as amended by chapter 420 of the laws of

2006, -éubparagraph (B) and the closing paragraph of paragraph 6 of‘
L8

t

gsubdivigion (b) as amendéd by section 1 of part G of chapter 62 of the

laws‘of 2006, are amended to read as féllows:

(a) Aliowance of credit. (1) General. g‘taxpayer subject to tax under
article nine, nine~A,- twenty;two, thirty-two or thirty-three of this
chapter shall be ailowed a credit against such tax, pursuant to the
prbvisions .referenced in suﬁaivision (£) of thié section. Such credit
shall be allowed with respect to a qualified site, "as such term is

defined in‘paragréph one of subdivision (b) of this section. The amount

of the credit in a taxable year shall be the sum of ‘the credit compo-

nents specified. in paragraphs two, Ehree and four of this subdivision

applicable inh such year; except'gs otherwise provided in this section.

(2) Site prepération credit component. The site  preparation 'c;eait

‘component shall. be equal to the applicable percentage of the site prepa-

ration costs paid or incurred by the taxpayer with respect to a quali-

‘fied site. The credit compohent amount so determined with respect to a

éite's qualifiéatioﬁ for a certificate'of'completion»shall be al;owéa
for the taxable yéar in which fhe eﬁfective date of the certificate bof
completion 'oécurs. The credit component amount determined other than
with respect ﬁo'such qualifiéation,éhall bé allowed for the taxable yeéf
in which the improvement to which the applicable costs apply dis ﬁlaced
in Asérvicé for up to f%vé tazable years after the issuance of,such
certificate of completion. |

(3) Tangible prdperty c:edit component. ihe tangible property credit

component shail . be 'equal to the applicable percentage of the cost or
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other basis for federal income tax purposes of tangible personal proper-—
ty and other tangible property, including buildings and structural

components of buildings, which constitute gualified tangible property,

subject to " the limitations provided for under paragraph fivé.of this
T T )

.subdivision. The credit'component amount so determined shall be allowed

for the taxable yeér in which such qualified tangible property is placed
in service on a gualified site with respect to which a certificate of

completion has been issued to the taxpayer, or for the taxable year in

which the certificate of completion is igsued if the qualified tangible

property is placed in service prior to the issuance of the certificate

of completion, for up to -ten taxable years after the date of the issu-
ance of such certificate of completion. The tanéible property credit
component shall -be allowed with respect to property leased to a _sécond

party oniy if - such second party is either (i) not a party responsible

‘for the disposal of hazardous waste or the discharge of petroleum at the

site according té applicable éxinciples of statutory or common law
liability,. or (ii) a party responsible'acdording to applicable princi-
ples of statutory or common law liability if such pérty's 'liability
arises solely from operatian of the site-subséqueﬁt to the aisposél of
hazardous waste or the diécharge of petroieum, and is so certified by
the commissioner’ of environmental conservation at the request of the
taxéayér, pursuant to section 27-1419 of the envirommental conservation

law. Notwithstanding any other provision of law to the contrary, in the

cgée of allowance of credit under this section to such a lessor, the

commissioner shall have the authofity to reveal to such lessor any
information, with respect to the issue of qualified use of property by
the lessee, which is the basis for the denial in whole or in part, or

for the recapture, of the credit claimed by such lessor.
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§4) On-site groundwater remediatibn credit comfonent. The on-site
groﬁndwater remediation credit component shall be equal to the applica-
ble percentage of thé'on—éite groundwater remediation ~costs paid or
incﬁrred by the taxpéyér with respect to a qualified site (to the extent
that such grﬁundwater remediation costs are not included in the determi-
nation- of the site preparation credit or the .cost or'otherlbasis
inclﬁded in the Betermination of the tangible property credit). The
credit component so detérminea for costs incurrgd and paid with respect
to and priér té the issuance of a certificate of completiqn shall be

allowed for the taxable year‘in which the effective date of the issuance

of a certificate of completion occurs. The'credit'component amount

determined in taxable years after the effective date of the issuance of

a certificate of complefion shall be allowed in the taxable year such

gqualified costs are incurred and paid for up to five taxabie years after

the issuance of such certificate of completion.

(5) Abplicable percentage. [For] (A) With respect to any qualified

site where the taxpayer hds received approval of a remedial work plan by

the commissioner of environmental conservation under sectiom 27-1411 of

the environmental conservation law_before . July first, two thousand-

seven, oOr where the taxpayer received a certificate of completion £rom

another taxpayer under section 27-1419 of the environmental conservation

law befo;e July first, two thousand seven, the applicable percentage for

purposes of paragraphs two, three and four of this subdivision, fthe

applicable’ peicentage}‘ shall be twelve percent. in the case of credits.

claimed under article nine, nine-3, thirty-two or thirty-three of this

chapter, and ten percent in the case of.ctedits claimed under article

twenty-two of this chapter,'except'that where at least fifty percent of

the area of the qualified site relating to the credit proviaed for‘in
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this section is located in an environmental zone as defined in paragraph

gix of subdivision (b) of this section, the applicable percentage shall

be increased by an additional eight percent. Provided, however, as .

affdrdea ig' section 27-1419 of the environmental censervation law, if

"the certificate of'cbmpletion indicates that the qualified site has been

remediated to Track 1 as that term is described in subdivision. four of
section .27~1415 of the en#ironmeﬁtal conservation law, the applicable
peréentage set forth‘in the fi;st sentence of this.iparagraphj subgafé—
graph shall be increaéed by an additional two percent.

(B) (i) .With respect to any qualified site where the taxpayer receives

approval of a remedial work plan by the commissioner of environmental

c¢onservation under section 27-1411 of the envirommental conservation law .

on or after July first, two thousand seven, ©Or where the taxpayer

receives a certificate of completion from another taxpayer under section

27-1419 of .the environmental conservation law on or after -July first,

two thousand seven, the applicable percentage "is one hundred percent for

a _volunteer and twenty-five percent for a participant. However, the

amount of the tangible property credit component must not_exceed the

egser of: (I) five million dollars.or (Ii) the sum of the site prepara-—

- tion credit component and the on-site groundwater rémedigtion credit

gggponeﬁt if the. certificate of completion indicates thgt'the cgualified

site has been remediated to Track 1, fifty percent of the sum of the

site preparation credit component and the on-site groundwater remedi—

ation credit component if the certificate of completion . indicates that

the gualified site has been remediated to Track 2, and twenty-five

percent of the sum of the site preparation credit component and the-

on—-site groundwater remediation credit component if the certifipate of

completion indicates that the qualified site has been remediated to
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Track 3. IFf the certificate of completion. indicates that the qualified'

site has been remediated to Track 4, the taxpayer is not entitled to the

tangible property credit'component for that qua;ified site.

(ii) The -terms “"volunteer" and "participant” shall have_the meanings

described in. subdivision one of section 27-1405 of the environggptal'

conservation ‘law. The terms "Track 1," "Track 2," "Track 3," and "Track

4" shall have the meanings described in subdivision four of section

27-1415 of the environmental conservation law.

(iii) 2ny taxpayer who is eliqible to claim the site preparation cred-

it componment .or the on-site groundwater remediation credit component

.must disclose to any taxpayer who is eligible to glaim the tangible.

property credit component, with respect to the same gqualified site, the

amount of the site preparation credit component and the on-site ground-

water remediation credit component the taxpayer claimed, including any

additional amounts claimed in succeeding tax years, so that the taxpayer

eligible to claim the tangible property credit component may - calculate

the amount of that credit.

(6) Site preparation costs and on—site groundwater remediation costs
paid or incurred by the taxpayer with respect to a .qualified site and
the cost or nother basis for fedéral,income tax'purposes-of £angible
personal property and otherAtangible property, including - buildings and

structural components of buildings; which constitute gualified tangible

'propérty shall only include costs [paid or] incurred by the taxpajer on -

or after the date of the brownfield site cleanup agreement executed by

the taxpayer and the départment of environmental conservation pursuént

to section 27-1409 of the environmental conservation law.
(7) The amount of any grant received from the federal, state or a

local government or an instrumentality or public Zbenefit corporation
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thereof received by the taxpéyer and used to péy for any of the costé
described in paragraphs two, three and four of this subdivision, which
was not included in the federal gross income of the taxzpayer, shall be
subtracted-éh-cdmputimg the ' credit componenté under this section.

(b) Definitioms.’ As used in this section, the following terms shall
havé the following meanings:

(1) Qualified site. A "gualified site" is a site with respect to which

a certificate of completioﬁ has been issued to the taxpayer by the

cqmmissibner of environmental conservation pursuant to section 27-1419
of the environmental con$ervation law.

(2) Site preparation costs. The term “"site preparation cosfs“ shail ‘
mean all amounts properly chargeable to a capital account, (i)‘which'are

paid or incurred in comnection with a site's gualification for a certif-

-icate of completion and. are costs incurred in connection with activities

‘specified in a work plan approved by the commissioner of environmental

congervation under title‘fourteen of article twenty-seven of the envi-

_rommental conservation'law,-and (ii) with respect to any qualified site

where the taxpayer has received approval of a remedial work plan by the

commissioner of environmental conservation under section 27-1411 of the

environmental conservation law before July first, two thousand seven, or

‘where the taxpayer received a certificate of completion from another

taxpayer under section 27-1419 of the environmentai congervation law

before July first, two thousand seven, all other site preparation costs

paid or incurred in connection with preparing a site for the erection of

a building or 'a component of a building, or otherwise to establish a.

- site as usable for its jndustrial, commercial (including the commercial

development of residential housing), recreational or conservation

purposes. [Site] For purpcses of clause (ii) of this _paragréph, site
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preﬁaration costs shall include, but not be limited to, the costs of
excavatioﬁ, temporary elecfric wiring, scaffolding, dgmolition costs,
and the costs of fencing and security facilities. Site preparafion costs
shall mnot include the cost of acquiring the site and shall not include

amounts included in the cost or  other _basis for . federal income tax

' purposes of quaiified tangible property, as described in paragraph three

of this éﬁbdivision.

(3) oualified tangible property; "Quélified tangible ptope;ty" is
property described in either subparagraph (A) or (B).of this paragraph
which: | | |

(8) (i) is depreciable pu;suént io_sectibn 6ne_hundred sixtg—seven of
the internalvrevenue code, ,
| {ii) has a useful life of four years or more,

(iii) has been acquired by purchaée as defined in section one hﬁn&red
seventy-nine (d) of the internal revenue code,

(iv)‘has a situs on a qualified'si?e in this state, and

{v) is principaliy‘ useé bj the taxpayef for:industrial,_cémmercial,

recreational or environmental conservation purposes (including the

commercial development of residential housing); or

’(B)(i)< is, or When occupied bedomes, part of a dwelling whose priméry v

-ownership structure'is:poverea under either article nine-B of the real

proPérty law .or meets the ;eqﬁirements'of;section 216 kb)(l) of the
Internal Revenue Code; | |

(ii) has been.acéuired by purchaée (as éefinéa‘in secéion one hundred
seventy-nine {(d) of the Internal Revenue Code) ;

(iii) has a situs on a qualified site in this state; [and]
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(iv) is principally used by the taxpayer for the commercial develop—

ment of residential housing as described in clause (i) of this subpara-
graph; and
(v) for purposes of this subparagraph only, and notwithstanding any

other section of law to the contrary, gqualified tangible property [qual-

ifyingl under this subparagraph shall be deemed to be [qualified tangi-
ble property] depreciable fér the purposes of [paragraph one of] subdi-
vision (d) of this section; and in addition, for the purposes of this
subdivision only,f pioéerty qualifying under this subparagréph shall be
deemed to havé been piaced in sérvice for the purposes of paragraph
three.éf sﬁbdivision (a) of this section when a certificate of occupancy
is isSqed for such'property._ |

{4) On-site groundwater remediation costs. The term "on-site groundwa-

ter remediation costs" shall mean all amounts properly chargeable to a

capifal account, (i) which are paid or'incurred in 'connection with a
site's qualification for a certificate of completion, and (ii) include
costs whiéh are paid or incurred in connection with the rémediatioﬁ of
on—siée groundwater éoﬁtaﬁination and incurred to iﬁpiemént a require-
ment of the iemedial work plan or an interim reﬁedialvmeasuxe work plan
for a qualified sitelwgich'aré impbsea pﬁrsuant to subdivisions two énd
three of sectign'27‘1411 qf the envifonmental conservation law, |

(5) Certificate of.completion; A "gertificate of cqmpletibn" issued by

the commissioner of environmental conservation K pursuant to section |

27-141%° of "the environmental conservation law. A certificate of

complefibn may be transferred fqr purposeé of the - tax credit allowed

under this section, as provided for under subdivision five of section

27-1419 of the environmental conservation law, only by a taxpayer who is

eligible to claim the site preparation . credit component, the on-site
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groundwater remediation credit component or both but who does not incur

costs with respect to qualified tangible property in order to be eligi-

‘ ble to claim the tangible property credit component. That taxpaver may

transfer the certificate of completion only if: (i) no other taxpayer
L3 .

" was issued a certificate of completion with respect to the same guali-

fied site: or (ii) if more than one taxpaver is issued a certificate of.

completion'with respect to a qualified site, none of those taxpayers

incur costs with respect to gualified tangible property in order to be

eligible to claim the tangible property credit component. The taxpayer

‘to whom the certificate of completion is transferred is entitled to

c¢laim the tangible property credit component with regard to the quali-

fied site relating to the certificate, if the taxpayer satisfies the

requirements in this section for that credit component. The taxpayer who

claims the tangible property credit component, under the circumstances

described in this paragraph, may not subsequently transfer the certif-

icate of completion for purposes of thé tax credit allowed under this

section.

(6) Envi;onmeptal zones (EN-Zones). An "environmental zone" shall mean
an area designated as such by the commissibner of economic development.
Such areas so designa£ed are areas'wﬁich are census tracts and block
numbeiing Qreas which, as of the twoAthdusand ceﬁsus, satiéfy either of
the following criteriaﬁ

‘(A) areas that have both:

. (1) a poverty rate of atAieast twenty percent for the year to which
the.data relate; and |

{ii) an unemploymeni rate of at least one and one-guarter times the

statewide unemployﬁént rate for the year to which the data relate, or;
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(B) areas that havé a poverty rate of at least two times the poverty

ratévfor the county in which the areas are locateé for the year to which
the data relate provided, however, that a qualified site shall‘oqu be
deemed to b$'located in an envirommental zone under 'this subparagraph
(ﬁ) if éuch site was the subject of a brownfield site cleanup agreement
pursuant to‘section 27-}409 of the environmental conservation law fhat
was entered into prior to September first; two thousand ten.

Such designation shall - be made and a list of all such environmental

zones shall be established by the commissioner of economic 'aevelopment .

ﬁo later than December thifty—firsf,‘t%o thouséhd four pro&ided, howev-
er, that a qualified site.shall only be deemed to be located in an envi-
ronmental zone under subparagraph (B) of this pgragraph if such site was
the subject of a brownfield site cleaﬁup aéreement pursuant to secfion
27~1409 of..the environmental conservation .laW»tﬁat was entered into

prior to Septembér first, two thousand ten.

' § 2. The tax law is amended by adding a new section 23-a to read as

follows:

8 33-a. Brownfield credit report.. (a) The department must publish a

brownfield credit report annually by January thirty-first. The first’

teport must be published by January tﬁirty—first. two_thousand nine.

" (b)(1) The brownfield credit réport must contain -the follqwing infor-

mation about the credits claimed under sections twenty-one, twenty-two

and twenty-three of this article during the previous calendar year:

" (A) the name of each taxpayer claiming a credit;

(B) the ampunt of sach credit egrnéd by each taxpgyer#

(C) the taxpaver's tax 1iability before the application of any credits

and the taxpayer's tax liability after the application of any credits;
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(D)} information ideniifving the project for which a certificate of

completion was issued and the credit claimed under section twenty-one,

twenty—two or twenty-three of this article.

(2). If the ﬁaxpayei claims a credit under section twenty-one, twenty-

u
&

two or twenty-three of this article because. the taxpéyer is a member of

a limited liability company, a partner in a partnership'br a shareholder

in a subchapter S ccrpo:ation; the name of each limited liability compa-

ny, partnership or subchapter § corporation earning any of those credits

and the amoﬁnt of credit earheﬁ by each entity musgt be included in the

report instead of information about the taxpayer claiming the credit. In

that instance, information regarding the taxzpaver's tax liability will

not be included in the report.

(¢) The .information included in the brownfield credit report will be

based.on the information filed with the department during the previous

calendar vear, to the extent that it is practicable to use that informa-

tion.

(d) ihe' brownfield c;edit tepo;t will not ihclude any information

regarding any credit claimed under section twenty-one, twenty-two, or

twenty—three of this article with respect to any qualified site where

the taxpayer has received approval of a remedial work plan by the

commigsioner of environmental conservation under section 27-1411 of the

environmental conservation law before July first, two thousand seven, Or

where the taxpayer received a certificate of completion £rom another

tazpayer under ‘sectioﬁ '27-1419 of the environmental conservation law

before July £irst, two thousand seven. L
§ 3. Subdivision 1 of section 27-1407 of the environmental conéerva-'
tion law, as amended by section 3 of part A of chapter 577 of the laws

of 2004, is amended to read as follows:
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1. A person who seeks to participate in this progfam shall submit a
request to the department on a form provided by the department. Such

form shall include (a) such information [to be determined by the depart-

ment sufficéént to allow] which the department determines 1is necessary.
to enable the department to determine eligibility and the current,

intended and reasonably anticipateé future land use of the site pursuant

to section 27-1415 of this title; and (b) an estimate on the' basis of

information available at the time of the submission of the request for

partiéipation of the amounts described in section 27-1432 of this t;tlé

in such form as the department may prescribe.

| § 4. Subdivision 2 of section 2%—1411 of the environmental conserva-
tion law, as amendeﬁ by ;ection 5 of part A of chapter 577 of the laws
of 2004, is amended to read as follows: |
2. A remedial work plan shall provide .for theAdevelépment énd imple—~
mentation 6f a remedial program for such contamination within the bound-—.
aries of such’bréwnfield site; provided, - however, that a 'particibant
shall .also be required to provide in such work plan for the developmeht

and implementation of a remedial program for contamination that has

emanated . £rom such site. The remedial work plan must be gcco@panied by

a statement prepared by the applicant which sets forth, on the basis of

information available at _the time.of the submission of the work plan,

the amounts described in section 2?—1433 of this title in such form as

the department may prescribe.
g 5. Section 27-1419 of the environmental conservation law isvamendea

by adding a new subdivision 2-a to read as follows:

2-a. The final engineering report must be accompanied by a statement

prepared by the applicant which sets_forth, on the basis of information

available at theé time of the-subgission of the final engineering report,
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the amounts described in section 27-1432 of this title in such form as

the department may prescribe.

§ 6. The environmental conservation law is amended by adding a new

section 27-1432 to read as follows: -

LY

§ 27-1432. Financial disclosure.

The department may require -any person to furnish the following infor—

mation to the department,  in a form and manner as prescribed by the

department:

1. total costs incurred, if any, on or after the effective_aate of the

brownfield site cleanup agreement, which may gualify for the site prepa-

rationvcomponent of a brownfield redevelopment tax credit, tangible

property _component' of the brownfield redevelopment tax credit, on—éiﬁe

groundwater component of the brownfield redevelopment credit, and the

environmental remediation insurance credit;

2. estimated future costs to be incurred after the effective date of

the brownfield site cleanup agreement which may qualify for the site

"preparation component of a brownfield redevelopment tax credit, tangible

property componeht of a brownfield rédevelopment tax credit, on—-site

groundwater component of a brownfield redevelopment credit, and environ-—

mental remediation insurance credit;

3. estimated average number of full-time employees to be employed by

the applicant, plus the average number of full-time employees to be

employed by a lessee or lessees of a_portion of the brownfield site.

during the. first taxable vear following issuance of the certificate of

completion;

4. the eligible real property taxes projected to be imposed upon _the

brownfield site in the first calendar year following issuance of the

 certificate of completion;
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5. the estimated remediateéd brownfield credit for real property taxes

which can be claimed in the first taxable year following issuance of the

certificate of completioh;

6. the :eStimated creditg for the site prepatafion component of a

brownfield redevelopment tax credit, the tangible property component of

-the brownfield redevelopment tax credit, the on—gite groundwater compo-

nent of the brownfield redevelopment credit, and/or the environmental:

remediation insurance credit that may be claimed in each year following

issuanée of the certificate of completion; and

7. any other information the department‘ﬁay deem necessary and appro-

priate»to carry out the purposes,of this title."

§ 7. Severability clause. If ény clause; éentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court cf
competent‘jurisdiction to be invalid, sﬁch judgment shall not affect,
impair,  or invalidate the remainder thereof, but shall be confined in

its operation to the clause, sentence, paragraph, subdivision, section.

cor part thereof directly involved in the controversy in which such judg- .

ment shall have been rendered. It is hereby declared to be the 'intent of

~the legislature that this act would have ﬁeen enacted even if such

invalid provisions had not been included herein.
§ 8. This act shall take effect immediately, except that the amend~

ments to paragraph 5 of subdivision (b) of section 21 of ‘the tag law

made by section one of this act shall apply for taxable years beginning

on or after January 1, 2007 for transfers of certificates of completion

made on or after July 1, 2007.




